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Pronouncement of order : 24.09.2024

ORDER

Per Rahul Chaudhary, Judicial Member:

1.

By way of the present appeal the Assessee has challenged the
order dated 12/12/2023, passed by the National Faceless Appeal
Centre (NFAC), Delhi, [hereinafter referred to as the ‘CIT(A)’],
whereby the Ld. CIT(A) had dismissed the appeal of the Assessee
against the Assessment Order, dated 19/12/2017, passed under
Section 143(3) of the Income Tax Act, 1961 (hereinafter referred
to as ‘the Act’) for the Assessment Year 2015-16.

The appellant has raised following grounds of appeal :
“"1. The orders passed by the learned lower authorities are bad in
law and bad in facts.

2. The learned Commissioner of Income Tax (Appeals) have
grossly erred in passing ex-parte order without giving an
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adequate & reasonable opportunity of being heard.

The learned lower authorities have grossly erred in making
impugned addition of Rs. 30,16,975/- without granting an
opportunity to cross examine the persons whose testimony
was relied upon for making impugned addition.

The learned lower authorities have grossly erred in relying on
the report of Investigation Wing Kolkata without
independently conducting any inquiry in the matter.

The learned lower authorities have grossly erred in passing
impugned orders without providing to the appellant,
materials, papers, documents relied upon for making addition
of Rs. 30,16,975/-

The learned Ilower authorities have grossly erred in
making/upholding impugned addition of Rs. 30,16,975/- by
recourse to sec. 68, inasmuch as said section has no
application in appellant's case.

The learned Ilower authorities have grossly erred in
disallowing exemption claimed under sec. 10(38) of the
I.T.Act, 1961 at Rs. 30,16,975/-on account of long term
capital gain on listed securities. Reasons assigned for said
disallowance are wrong and contrary to the facts of the
appellant's case.

The learned lower authorities have grossly erred in rejecting
the transactions carried out at recognised Stock Exchange at
Rs.30,16,975/- over whose functioning appellant had no
control or interference. The impugned addition is tainted with
arbitrariness.

The assessment order passed by the learned Assessing
Officer is ab-initio void, inasmuch as he has not
independently applied his mind to the facts of the case as is
evident from the recordings in the assessment order.

Having regard to the facts of the case, provisions of law, and
judicial propositions, entire amount of the addition at Rs.
30,16,975/-is wholly untenable in law.”

the course of hearing, the learned Authorised

Representative for the Appellant submitted that the appeal

preferred by the Assessee against the Assessment Order dated
19/12/2007 passed under Section 143(3) of the Act was
dismissed by the Ld. CIT(A) for non-prosecution and therefore,
the order passed by the Ld. CIT(A) be set aside.

Per contra, the learned Departmental Representative pointed out
that while the Ld. CIT(A) had dismissed the appeal for want of
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prosecution, the Ld. CIT(A) had also decided the issue on merits.

5. On perusal of the order passed by the Ld. CIT(A) we find that the
appeal preferred by the Assessee was dismissed, both on account
of non compliance as well as on merits. However, we find that all
the grounds raised by the Appellant have been dismissed by
placing reliance upon Judgment of the Tribunal in the case of
Archana Rajendra Malu Vs. ITO 2023 155 (Taxmann.com.625)
(Pune Tribunal) without taking into consideration the grounds
raised by the Appellant in Form No. 35 filed before the Ld.
CIT(A). Accordingly, keeping in view of the facts and
circumstances of the case, we deem it proper and interest of
justice to set aside the order passed by the Ld. CIT(A) and
restored the appeal back to the file of Ld. CIT(A) for deciding the
appeal afresh as per law. The Appellant is directed to pursue the
appeal diligently and file the submission/documents before the
Ld. CIT(A). It is clarified that in case the Appellant fails to enter
appearance before the Ld. CIT(A) and/or fails to furnish relevant
submission/details before the Ld. CIT(A), the Ld. CIT(A) would be
at liberty to adjudicate the grounds raised in appeal on merits as
per law on the basis of material on record. In terms of the
aforesaid, Ground No. 2 raised by the Appellant is allowed while

all the other grounds are dismissed as being infructuous.

6. In result the present appeal is allowed for statistical purposes.

Order pronounced on 24.09.2024.

Sd/- Sd/-
(Narnedra Kumar Billayia) (Rahul Chaudhary)
Accountant Member Judicial Member

Hss Mumbai; f&i® Dated :  24.09.2024

Y.S.Patil,Sr.P.S.
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